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CONSTITUTION OF BRUNEI DARUSSALAM
{Order under Article 83(3))

EXTRADITION ORDER, 2006
In exercise of the power conferred by Clause (3] of Article 83 of the

Constitution of Brunei Darussalam, His Majesty the Sultan and Yang Di-Pertuan
hereby makes the following Order —

PART [

PRELIMINARY

Citation and long title.
1. {1} This Order may be cited as the Extradition Order, 2006.

(2) The long title of this Order is "An Order to consolidate and amend the
laws relating to the extradition of persons to and from Brumnei Darussalam".

Interpretation.
2. (1) In this Order, unless the context otherwise requires —

"Commonwealth country” means a country specified in the First
Schedule;

"country" includes —
{a) a colony, territory or protectorate of a country;

{b) a territory for the international relations of which a country is
responsible; and

fe) a ship or aircraft owned by or registered in a country;
"designated country” means a country specified in the Second Schedule;

"entity" includes an international criminal court or tribunal, and
"country" shall where appropriate be deemed to include an entity;

"extradition country" means —

fa) a Commonwealth country;
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(b} a designated country;
[c} a treaty country; or

{d} any other country certified by the Attorney General to be an
extradition country for the purpose of a particular extradition requests;

"extradition offence” has the meaning given by subsection {1} of
section 3;

"extradition request" means a request in writing by a country for the
surrender of a person to that country;

"extradition treaty”, in relation to a country, means a freaty —

{a} to which that country and Brunei Darussalam are parties
(whether or not any other country is also a party}; and

(b} that relates wholly or partly to the surrender of persons accused
or convicted of offences;

"foreign escort officer" means a representative of the country to whom a
person is to be surrendered and who is authorised by that country to
escort him from Brunei Darussalam to that country;

"ICPO-Interpol” means the International Criminal Police Organization;

"original warrant" means a warrant issued in a designated country for
the arrest of a person;

"political offence", in relation to a country, means an offence against the
law of that country that is of a political character {whether because of
the circumstances in which it is committed or otherwise and whether or
not there are competing political parties in the country), but does not
include —

{a) an offence —
(i) that is constituted by conduct of a kind referred to in a
multilateral treaty to which Brunei Darussalam is a party;

and

(i} for which parties have an obligation to extradite or
prosecute;

b} the offence of genocide;
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{¢] an offence of —

{t} murder, kidnapping or any other attack on any person or
his liberty; or

(ii} threatening or attempting to commit, or participating as an
accomplice in, murder, kidnapping or any other attack on
the person or liberty; or

{d] any other offence that Brunei Darussalam and that other
country have agreed will not be treated as a political offence for the
purposes of extradition;

"prison" includes a jail, lockup or other place of detention;

"provisional arrest warrant” means —

fa) in Part II, a warrant, in accordance with Form 1 in the Fourth
Schedule, issued under subsection (1) of section 6;

(b} in Part IV, a warrant, in accordance with Form 2 in the Fourth
Schedule, issued under section 26;

"repealed Act" means the Extradition Act {Chapter 8) repealed by this
Order;

"requesting country” means a country that is seeking the surrender of a
person from Brunei Darussalam;

"specialty undertaking" means an undertaking by a requesting country
about the treatment of a person whose surrender is sought by that
requesting country;

"surrender warrant" means —

faj in Part II, a warrant, in accordance with Form 3 in the Fourth
Schedule, issued under subsection (4} of section 17;

(b} in Part IV, a warrant, in accordance with Form 5 in the Fourth
Schedule, issued under section 33;

"temporary surrender warrant” means —

faJ in Part II, a warrant, in accordance with Form 4 in the Fourth
Schedule, issued under subsection {1} of section 19; or
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{b} in Part IV, a warrant, in accordance with Form 6 in the Fourth
Schedule, issued under subsection (1} of section 37;

"treaty” includes a convention, protocol, arrangement or agreement
between 2 or more countries;

"treaty country" means a country —
fa) with which Brunei Darussalam has an extradition treaty; and

(b} where the treaty is a bilateral extradition treaty, that is specified
in the Third Schedule;

"writing" includes facsimile, electronic mail and any other means of
communication which is able to be reproduced in printed form.

(2} An arrest warrant, provisional arrest warrant, surrender warrant and
temporary surrender warrant shall be in the appropriate form in the Fourth
Schedule.

Extradition offence.
3. (1) An offence is an extradition offence if —

{a) it is an offence deemed by any written law or any treaty to which
Brunei Darussalam is a party to be an extradition offence; or

(b} it is an offence against a law of the requesting country for which
the maximum penalty is death or imprisonment, or other deprivation of
liberty, for a period of not less than one year, and

the conduct that constitutes the offence, if committed in Brunei Darussalam,
would constitute an offence in Brunei Darussalam for which the maximum
penalty is death or imprisonment, or other deprivation of liberty, for a period of
not less than one year.

{2) In determining whether any conduct constitutes an offence —

ja) regard may be had to only some of the acts that make up that
conduct; or

(b} it is not relevant whether that conduct is named, defined or

characterised by the requesting country in the same way as it is in Brunei
Darussalam.
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(3) In determining the maximum penalty for an offence for which no
statutory penalty is imposed, regard shall be had to the level of penalty that can
be imposed by any court in the requesting country for that offence.

(4] An offence may be an extradition offence notwithstanding that —

fa) it is an offence against a law of the requesting counfry relating to
taxation, customs duties or other revenue matters or to foreign exchange
control; and

{b] Brunei Darussalam does not impose a duty, tax, impost or control
of that kind.

(5) A person may be extradited —

fa} whether or not the conduct on which the extradition country bases
its request occurred in the territory over which it has jurisdiction; and

(b} whether or not Brunei Darussalam could exercise jurisdiction in
similar circumstances.

{6) An offence shall also be an extradifion offence if it consists of an
attempt or a conspiracy to commit, or an abetment of the commission of, any
offence described in subsection {1).

Extradition objection.

4. For the purpose of this Order, there is an extradition objection in relation
to an extradition offence for which the surrender of a person is sought by an
extradition country if —

fa) the extradition offence is regarded as a political offence;

{b} there are substantial grounds for believing that his surrender is
sought for the purpose of prosecuting or punishing him because of his race,
religion, nationality, political opinions, sex or status, or for a political offence
in the requesting country;

{c) on surrender, he may be prejudiced at his trial, or punished,
detained or restricted in his personal liberty, because of his race, religion,

nationality, political opinions, sex or status;

{d] the offence is an offence under military law, but not also under the
ordinary criminal law, of Brunei Darussalam;
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fe/ final judgment has been given against him for the offence in Brunei
Darussalam or in a third country;

{fl under the law of the requesting country or of Brunei Darussalam,
he has become immune from prosecution or punishment because of lapse of
time, amnesty or any other reason;

(g} he has already been acquitted or pardoned in the requesting
country or in Brunei Darussalam, or punished under the law of that country
or of Brunei Darussalam, for the offence or another offence constituted by
the same conduct as the extradition offence; or

fh} judgment has been given in his absence and there is no provision in

the law of the requesting country entitling him to appear before a court and
raise any defence that he may have.

PART I
EXTRADITION FROM BRUNEI DARUSSALAM
GENERAL PROVISIONS

Preliminary matters

Application of Part IL.

5. This Part applies to the extradition of a person accused or convicted of
extradition offences in other countries from Brunei Darussalam to —

fa) a Commonwealth country in accordance with Part HI;
{b] a treaty country in accordance with Part V; and

fc] any other country or an entity in accordance with Part VL.
Arrests in relation to extradition offences

Issue of provisional arrest warrant.
6. (1) A magistrate shall issue a provisional arrest warrant for a person if —

faj a country or entity, either directly or through ICPO-Interpol,
notifies Brunel Darussalam that —

309



BRUNEI DARUSSALAM GOVERNMENT GAZETTE

(i) a person whose surrender is desired is, or is believed to be, in
or on his way to Brunei Darussalam; and

(i) the requesting country or entity intends to make a formal
request fo Brunei Darussalam for his extradition;

(b) an application on behalf of the requesting country or entity is made
to a magistrate for a provisional arrest warrant;

fc) the application is supported by the documents specified in
subsection (2};

{d] the magistrate is satisfied that the offence is an extradition offence;
and

fe} the magistrate is satisfied that the request is made by an extradition
country.

(2) The following documents are required for a provisional arrest
warrant —

fa] a copy of the warrant for the arrest issued in the requesting
country;

b} a description of the person sought;
fc] a statement of the acts that constitute the offence;

{d) the text of the law creating the offence or, if the offence is not
created by statute, a statement of the offence;

fe] the text of the law of the requesting country that prescribes

the penalty or, if the penalty is not prescribed by statute, a statement of the
penalty that can be imposed.

Arrest and remand on provisional arrest warrant.

7. (1) A person arrested under a provisional arrest warrant shall be brought
before a magistrate as soon as practicable.

(2) Until the Attorney General issues an authority to proceed, the
magistrate shall —

fa} remand that person in custody; or
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{b) if the magistrate is satisfied that he is unlikely to abscond, release
him on bail.

{3] A magistrate who releases a person on bail may order that his passport
and other travel documents be surrendered until the extradition proceedings are

concluded.

(4)  Subject to section 8, a person shall not be remanded in custody or
released on bail for a period longer than 60 days.

(5) After remanding him, the magistrate shall —
{a] inform the Attorney General —
(i} that he has remanded that person;
(ii} of the name of the requesting country;
(iii) of the offence for which surrender is being sought; and
{b) provide to the Attorney General and the person being remanded a

copy of the documents on which the issue of the provisional arrest warrant is
based.

Release from remand.
8. (1) If —

fa) any person has been remanded in custody or released on bail
either —

(i) for more than 60 days after the date on which that person was
arrested; or

{ii) if an extradition treaty between Brunei Darussalam and the
requesting country provides for another period, at the end of
that period; and

{b) the Attorney General has not issued an authority to proceed,
that person shall be brought before a magistrate.
{2} The magistrate may remand that person in custody or release him on

bail, for a further period of not more than 60 days if the magistrate is satisfied that
an authority to proceed will be issued within that period.
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(3) If the magistrate is not safisfied that an authority to proceed will be
issued within the period referred fo in subsection |2}, he shall order —

fa) the release of that person from custody; or

{b} the discharge of the sureties for the bail.

Authority to proceed.

9. (1) An extradition request shall be made to the Attorney General by a
diplomatic officer, consular officer or a Minister of the requesting state. Upon
receipt of such request, the Attorney General may —

faJ issue an authority to proceed if he is satisfied that —

(i) the offence for which extradition is sought is an extradition
offence;

(ii} the requesting country is an extradifion country;

(iti) there is nothing in section 17 or any other written law that
would preclude surrender of that person;

(iv) there is no other reason why the authority to proceed should
not be issued;

{b} give the authority to proceed to a magistrate;

fc) provide a copy of the authority to proceed and the extradition
request to the person concerned.

(2} If the Attorney General does not issue an authority to proceed, he shall
inform a magistrate of this and the magistrate shall order —

fa) such person to be released; or
{b) the discharge of the sureties for the bail.
3) If an authority to proceed is received by a magistrate in relation to a
P Y g
person who has not been arrested under a provisional arrest warrant, the

magistrate shall issue a warrant, in accordance with Form 7 of the Fourth
Schedule, for the arrest of that person.
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Arrest and remand on authority to proceed.

10. (1} A person who is arrested under a warrant issued under subsection (3} of
section 9 shall be brought before a magistrate as soon as practicable,

(2} The magistrate shall —

fa) remand the person in custody; or

{b) if the magistrate is satisfied that he is unlikely to abscond, release
him on bail for a period that is necessary for proceedings under this Part to
be conducted.
(3) A magistrate who releases a person on bail may order that his passport

and other travel documents be surrendered until the extradition proceedings are
concluded.

Extradition proceedings

Consent to surrender.

11. (1) At any time, a person may inform a magistrate that he consents to being
surrendered to the requesting couniry for the extradition offence for which that
country seeks his surrender.

(2) If —

fa} that person informs the magistrate that he consents to being
surrendered; and

(b} the magistrate is satisfied that the consent was given voluntarily,
the magistrate shall inform him of the effect of consenting.
{3) The effect of consenting is that —
{a] he will be committed to prison without any extradition proceedings
to determine whether he should be surrendered for an extradition offence;

and

(b} after the Attorney General issues a surrender warrant, he will be
surrendered to the requesting country as soon as practicable.

{4) 1If, after being informed of the effect of consenting, he again consents to
being surrendered, the magistrate shall —
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{a) by warrant, order that he be committed to prison; and
(b} inform the Attorney General in writing that such person has been
committed to prison and of the offence for which he has consented to be

surrendered.

(5] The Attorney General may under section 17 issue a surrender warrant
for that person after being informed under paragraph (b) of subsection (4).

(6) If —

{a} a person consents to being surrendered for the extradition offence;
and

(b} the requesting country has asked that he also be surrendered for
another offence that is not an extradition offence,

the magistrate shall ask him whether he also consents to being surrendered for
that other offence.

Extradition proceedings.
12, If —

{a} the Afttorney General has issued an authority to proceed for an
extradition offence in relation to any person;

{b) that person has not under section 11 consented to surrender for the
offence;

fc) an application is made to a magistrate by or on behalf of that
person or of the requesting country for extradition proceedings to be
conducted in relation to him; and

{d] the magistrate considers that that person and the requesting
country have had reasonable time to prepare for the conduct of the

proceedings,

the magistrate shall conduct extradition proceedings as soon as practicable to
determine whether he should be surrendered for the extradition offence.

Conduct of proceedings.
13. {1} During the extradition proceedings, the magistrate shall hear the case in

the same manner and have the same jurisdiction and powers, as near as may be,
as if the person was accused of an offence committed within his jurisdiction.
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(2) During the proceedings, a person is not entitled to adduce evidence, and

the magistrate is not entitled to receive evidence, to contradict an allegation that
he has engaged in conduct that constitutes the offence for which extradition is
sought.

Determination for surrender.

14.

{1} A magistrate shall not determine that a person should be surrendered

and ordered to be held in custody until the Attorney General has made a decision
under section 17, unless the magistrate is satisfied —

315

fa) that the requesting country is an extradition country;

{b} that the offence for which surrender is sought is an extradition
offence:

fc} as to the identity of that person;

{d} that the supporting documents [as defined in subsection {1} of
section 15) have been produced to the magistrate;

fe] that the supporting documents satisfy the requirements of section
15 and

{f} that surrender should not be refused because the person sought has
established an extradition objection.

(2) If the magistrate orders that the person be held in custedy, he shall —

fa] by a warrant, order that he be committed to prison to await the
Attorney General's decision under section 17;

(b} inform him that he may, within 15 days after the day on which the
order is made, seek a review of the order under subsection (1) of section 16;

fc] record in writing his decision and the extradition offence for which
he should be surrendered: and

{d} give a copy of the decision to him and to the Attorney General.
(3) H—
fa} the magistrate orders that he be held in custody; and

(b} the requesting country has asked that he also be surrendered for
another offence that is not an extradition offence,
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the magistrate shall ask him whether he also consents to being surrendered for
that other offence.

(4] If the magistrate determines that he should not be surrendered to the
requesting country, the magistrate shall —

fal order that he be released; and

(b} inform the Attorney General in writing of the order and of the
reasons for determining that he should not be surrendered.

Supporting documents.

15. (1) In section 14, supporting documents, in relation to an extradition
offence means —

fa] a description of the person sought, together with any other
information that may help to establish his identity and nationality;

(b} the text of the law creating the offence or, if the offence is not
created by statute, a statement of the offence;

{c] the text of the law of the requesting country that prescribes the
penalty or, if the penalty is not prescribed by statute, a statement of the
penalty that can be imposed;

{d) a statement of the acts that constitute the offence, and details of the
time and place the offence was committed;

feJ if that person is accused of the offence, a warrant issued by the
requesting country for his arrest for the offence, or an authenticated copy of

the warrant; and

{f] if that person has been convicted of the offence, documents, or
authenticated copies of documents, that provide evidence —

(i} of the conviction;
(ii} of the sentence imposed or intended to be imposed;
(iiit whether the sentence imposed has been carried out;

{iv] whether the sentence is immediately enforceable.
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(2) If —
fa] a document relevant to the proceedings contains a deficiency; and
b} the magistrate considers the deficiency to be minor,

he shall adjourn the proceedings for a reasonable period to allow the deficiency to
be remedied.

{3) Any document that is duly authenticated 1s admissible in the
proceedings without further proof.

(4] A document that is sought by or on behalf of the requesting country to
be admitted in the proceedings is duly authenticated if —

{aJ it purports to be signed or certified by a judge, magistrate or other
judicial officer in or of the requesting country; and

(b} it purports to be authenticated by the oath of a witness or to be
sealed with an official or public seal —

(i} of the requesting country or of a Minister or a department or
officer of the Government of that country; or

(ii} of the person administering the Government of that country or
of any person administering a department of the Government
of that country if the extradition country is a colony, territory
or protectorate.

(5] Nothing in this section prevents the proof of any matter or the
admission of any document in the proceedings in accordance with any other law
of Brunei Darussalam.

Review of magistrate’s decision.

16. (1} If a magistrate makes an order that a person be held in custody until the
Attorney General makes a final decision under section 17, he may apply to the
High Court for a review of the order.

(2) If a magistrate makes an order that a person be released, or that he be
surrendered for some offences only, the Attorney General on behalf of the
requesting country may apply to the High Court for a review of the order.

(3] The application shall be made within 15 days after the day on which the
magistrate makes the order.

(4] The High Court shall have regard only to the material that was before
the magistrate.
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{5} The High Court may confirm, vary or quash the order of the magistrate
and order that that person be held for surrender or be released.

{6} If the High Court orders that the person be held in custody until the
Attorney General has made a final decision under section 17, the Court shall

include in its judgment a statement specifying the offence and shall —

fa} if he is not in custody, by warrant, commit him to prison until the
Attorney General has made that decision; or

(b} if he is in custody, order that, he remain in custody until the
Attorney General has made that decision.

(7) If the High Court orders that he be released, he shall be released
accordingly.

Surrender determination by Attorney General.
17, (1) If —

fa] a magistrate has reported to the Attorney General that a person
should be held for surrender; and

{b} the period during which an application for a review may be made
has ended and no application for review has been made or, on review, the

High Court has ordered that he be held for surrender,

the Attorney General shall make a final decision whether he should be
surrendered.

(2) The Attorney General shall refuse to order such person be surrendered
if he is satisfied that there exists a valid extradition objection under section 4. -.

(3) The Attorney General may refuse to order that he be surrendered if —
{a} the requesting country has not given a specialty undertaking;

{b] the requesting country is not a country with which Brunei
Darussalam has a bilateral treaty containing a specialty undertaking;

{c} the law of the requesting country does not contain a provision
prohibiting prosecution for an offence other than the one for which he is

surrendered;

{d} he is a citizen of Brunei Darussalam;
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fe} a prosecution for the offence for which surrender has been ordered
is pending against him in Brunei Darussalam;

{f] the offence for which surrender has been ordered was committed
outside the territory of the requesting country, and the law of Brunei
Darussalam does not provide for jurisdiction over an offence of that kind
committed in similar circumstances outside its territory;

{g] the offence for which surrender has been ordered is regarded by
Brunei Darussalam as having been committed wholly or partly within
Brunei Darussalam;

{h) he has been sentenced or would be liable to be tried or sentenced
in the requesting country by an extraordinary or ad hoc court or tribunal;

/i] he has been subjected in the requesting country to torture or cruel,
inhuman or degrading treatment or punishment; or

(7] having regard to—

(i} the national interest of Brunei Darussalam, including its
interests in effective international co-operation to combat
crime; and

{ii) the severity of the offence,

the Attorney General considers that he should not be surrendered.
{4) Por the purposes of paragraph {a) of subsection (3), the requesting
country is deemed to have given a specialty undertaking if it undertakes that he

will not, without having the opportunity of leaving the requesting country —

{aj be detained or tried for an offence committed before surrender,
other than —

(i} the offence for which surrender is granted; or

{ii) an offence of which he could be convicted on proof of the acts
constituting the offence for which surrender is sought, for
which the penalty is no greater than the penalty for the
offence for which surrender is sought; or

(b} be detained in the requesting country for surrender to a third
country for an offence committed before surrender to the requesting
country,
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unless the Attorney (GGeneral consents to the trial or to the surrender to the third
country.

(5} If the Attorney General decides that that person is to be surrendered to
the requesting country, the Attorney General shall issue a surrender warrant or a
temporary surrender warrant for him.

(6! If the Attorney General decides that that person is not to be surrendered
to the requesting country, the Attorney General shall in writing order that he be
released.

Surrender warrant,
18, (1} The surrender warrant shall —
{a}] be in writing;
{b] state the offences for which that person is to be surrendered;

fe] require any person who has custody of that person to hand him
over to a police officer;

{d} authorise a police officer to —
(i) transport that person from the place where the police officer
takes custody of him to another place within Brunei

Darussalam for the purpose of handing him over to the
custody of a foreign escort officer; and

(ii} hold that person in custody for so long as is necessary to
enable him to be handed over to the custody of a foreign

escort officer; and

fe] authorise the foreign escort officer to transport that person out of
Brunei Darussalam.

(2) If that person is serving a custodial sentence, or has been admitted to
bail, in Brunei Darussalam for an offence committed in Brunei Darussalam, the
surrender warrant shall not be executed until —

fa] he has been released from custody; or

fb} the sureties for the bail have been discharged.
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Temporary surrender warrant.

19. (1) The Attorney General may issue a temporary surrender warrant instead
of a surrender warrant if —

{a) that person is serving a custodial sentence in Brunei Darussalam;

{b) surrender is sought for an offence of which he is accused but of
which he has not been convicted,;

{c) he is satisfied that the requesting country has given an adequate
undertaking that that person will be given a speedy trial in the requesting
country and will be returned to Brunei Darussalam after the trial; and

{d] the Attorney General is satisfied that adequate provision has been
made for the travel of that person to the requesting country and for his
return to Brunei Darussalam.

(2) The temporary surrender warrant shall —

{a] be in writing;

(b} state the offences for which that person is to be surrendered,

{c} require any person who has the custody of that person to hand him
over to a police officer; and

{d} authorise a police officer to —

(i} transport that person from the place where the police officer
takes custody of him to another place within Brunei
Darussalam for the purpose of handing him over to the
custody of a foreign escort officer; and

(ii} hold that him in custody for so long as is necessary to enable
him to be handed over to the custody of a foreign escort

officer: and

fe} authorise the foreign escort officer to transport him out of Brunei
Darussalam.

{3) If a person who was the subject of a temporary surrender warrant —

fa} has been returned to Brunei Darussalam after trial in the
requesting country; and

{b) has completed his custodial sentence in Brunei Darussalam,
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the Attorney General may issue a surrender warrant for the surrender of that
person to the requesting country without a further request for extradition,
unless the Attorney General is satisfed that it would be unjust or oppressive to
surrender him because of changed circumstances in the requesting country.

{4) Any time that a person spends in custody in the requesting couniry,
is deemed to be time spent in custody in Brunei Darussalam for the purpose of
completing the sentence for which he was in custody in Brunei Darussalam.

(5) If —

{a] the time spent in custody in the requesting country is taken into
account under subsection (4}; and

{b] because of this, that person’s sentence in Brunei Darussalam is
concluded,

the Attorney General may inform the requesting country that the undertakings

given by that country about the trial and his return no longer apply and the
surrender shall be final.

Execution of surrender warrant,

20. (1) If a person is not surrendered under a surrender warrant within
2 months after —

fa] the date the surrender warrant was issued; or
(b} if he is serving a custodial sentence, or has been admitted to bail, in
Brunel Darussalam, the date he was released from custody or the sureties for

the bail have been discharged,

he may apply to a magistrate to be released from custody and shall inform the
Attorney General of the application.

(2) If the magistrate is satisfied that —
fa) the Attorney General has been informed of the application; and
b} there is no reasonable cause for delay in surrendering that person,
the magistrate shall order that he be released from custody.

(3) Without limiting paragraph (b} of subsection (2], reasonable cause for
delay exists if —
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